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ABSTRACT
This article examines the U.S. Supreme Court’s oscillating jurisprudence on women’s
constitutional rights through the lens of judicial activism versus judicial restraint, tracing a
trajectory from bold doctrinal expansion in the 1970s to resolute originalist retrenchment in the
post-Dobbs era. Employing doctrinal legal analysis of landmark decisions spanning Reed v. Reed
(1971) to Dobbs v. Jackson Women’s Health Organization (2022) and its 2023-2025 progeny,
the study classifies outcomes according to whether the Court created or expanded rights,
elevated scrutiny, invalidated legislation, or deferred to historical tradition and legislative
authority. Findings reveal a clear pendulum movement: an activist phase (1971-early 1990s)
that established intermediate scrutiny for sex-based classifications and substantive due process
protection for reproductive autonomy; a mixed period (2000-2015) marked by federalism-
driven restraint in violence-against-women remedies yet occasional reassertion of undue-
burden review; and a decisive post-2016 shift toward originalism and history-and-tradition tests
that eliminated federal constitutional abortion protection and applied deferential rational-basis
review to related gender claims, including minors’ access to gender-affirming care. The analysis
demonstrates that the Roberts Court’s embrace of restraint is not only overturned half a century
of precedent but effectively devolved fundamental aspects of bodily integrity and equal
citizenship to state majorities, exposing the fragility of unenumerated rights when interpretive
philosophy changes. By anchoring liberty and equality claims to 1868 meanings that excluded
women from civic participation, contemporary originalism systematically disadvantages
gender-equality arguments and risks further erosion of contraceptive, intimate-association, and
affirmative-action protections. Comparative examination of more activist constitutional courts
in Canada, India, and South Africa highlights the regressive potential of rigid historical
methodologies. The article concludes that, absent legislative or amendatory intervention, the
Court’s current restraint threatens to entrench systemic subordination, transforming the
judiciary from guardian against majoritarian failure into an instrument that constitutionalizes
historical gender hierarchies under the banner of democratic restoration and textual fidelity.
Keywords: Judicial Activism, Judicial Restraint, Originalism, Women’s Constitutional Rights,
Reproductive Autonomy, Equal Protection, Substantive Due Process, Dobbs V. Jackson Women’s
Health Organization.
Introduction
Judicial activism and judicial restraint represent enduring philosophical fault lines in American
constitutional jurisprudence, with the former characterized by courts' willingness to interpret

1810 |Page


https://assajournal.com/
https://portal.issn.org/resource/ISSN/3006-2497
https://portal.issn.org/resource/ISSN/3006-2500
https://assajournal.com/index.php/36/about/aboutThisPublishingSystem
https://doi.org/10.5281/zenodo.17664320
mailto:wahabjunejo@gmail.com
mailto:sahar.fatima@wum.edu.pk

Vol. 04 No. 02. Oct-Dec 2025 Advance Social Science Archive Journal

the Constitution expansively to protect individual liberties and remedy societal injustices, often
through recognition of un-enumerated rights or heightened scrutiny, while the latter
emphasizes deference to legislative majorities, textualism, originalism, and minimal judicial
intervention unless clearly mandated by the Constitution's text or history (Kmiec, 2004; Siegel
& Greenhouse, 2023). This dichotomy is particularly acute in the realm of women's
constitutional rights, where the U.S. Supreme Court has oscillated between bold expansions of
equality and autonomy such as recognizing reproductive privacy as a substantive due process
liberty interest and recent retrenchments grounded in historical tradition and state
sovereignty. The Court's role as the final arbiter of constitutional meaning, empowered under
Article Il and Marbury v. Madison (1803), positions it as both guardian of minority rights
against majoritarian excesses and potential usurper of democratic processes, a tension
exacerbated in gender-related cases where women's historical exclusion from constitutional
framing renders originalist methodologies inherently suspect (Reva Siegel, 2023; Balkin, 2024).
As of late 2025, post-Dobbs developments, including the Court's 6-3 upholding of Tennessee's
ban on gender-affirming care for minors in United States v. Skrmetti (2025) under mere rational
basis review avoiding heightened scrutiny for sex-based classifications and its limitation of
private enforcement mechanisms for reproductive health access in cases like Medina v.
Planned Parenthood (2025), underscore a conservative majority's preference for restraint that
critics argue selectively masks ideological activism when curtailing progressive gains
(Greenhouse & Siegel, 2024; Mayeri, 2025).

The historical evolution of women's constitutional rights in the United States reflects a
protracted struggle from formal exclusion to partial inclusion, beginning with the 14th
Amendment's 1868 ratification, which promised equal protection but was initially interpreted
to perpetuate gender hierarchies, as in Bradwell v. lllinois (1873), denying women professional
equality, and Minor v. Happersett (1875), excluding voting rights. The 19th Amendment's 1920
enactment marked a pivotal, albeit narrow, victory for suffrage, yet it failed to dismantle
broader patriarchal structures, leaving women vulnerable under rational basis review for sex-
based classifications until the 1970s feminist litigation wave led by Ruth Bader Ginsburg.
Landmark decisions like Reed v. Reed (1971), establishing intermediate scrutiny for gender
discrimination under the Equal Protection Clause, and Roe v. Wade (1973), grounding
reproductive autonomy in substantive due process liberty and privacy clauses derived from the
14th Amendment, exemplified activist jurisprudence that expanded women's citizenship
stature (Mayeri, 2011; Ziegler, 2023). Subsequent cases, such as Craig v. Boren (1976) refining
intermediate scrutiny and Obergefell v. Hodges (2015) extending liberty protections with ripple
effects for intimate association and bodily integrity, built on this foundation. However, the
post-2022 Dobbs v. Jackson Women's Health Organization era has witnessed a sharp pivot
toward originalism and history-and-tradition tests, overturning Roe and devolving abortion
regulation to states, a move reaffirmed in 2024-2025 term decisions limiting federal remedies
for reproductive care access and applying deferential review to laws impacting women's and
transgender individuals' bodily autonomy (Alito, 2022; Roberts, 2025; Greenhouse, 2025).

This ongoing tension between democratic Majoritarianism prioritizing elected branches' policy-
making authority and the judiciary's counter-majoritarian duty to safeguard vulnerable groups'
rights justifies rigorous scholarly examination, particularly as women's rights remain contested
terrain amid ideological shifts on the Court. In an era where state legislatures increasingly enact
restrictive measures on reproduction and gender-affirming care, often reflecting majoritarian
preferences unencumbered by federal constitutional overrides post-Dobbs, the risk of
regressive outcomes for women's equal citizenship is palpable, echoing historical patterns
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where legislative inaction or hostility perpetuated subordination (Siegel, 2023; Koppelman,
2024). The Supreme Court's composition as of November 2025, with a solidified originalist
majority, amplifies this concern, as evidenced by its restraint in Skrmetti (2025), deferring to
Tennessee's police powers without probing sex-discrimination implications, and its constriction
of statutory enforcement for women's health protections. While the Supreme Court has
periodically exercised activism to expand women's rights evident in Reed's elevation of
scrutiny, Roe's privacy paradigm, and Obergefell's indirect bolstering of autonomy recent
decisions signal a resolute return to restraint and originalism that not only overturns
precedents but risks narrowing protections for bodily integrity, equality, and liberty in ways
that entrench gender hierarchies under the guise of democratic restoration (Balkin, 2024;
Greenhouse & Siegel, 2025).

Literature Review

The theoretical debate on judicial activism versus restraint has long animated constitutional
scholarship, pitting advocates of expansive judicial interpretation necessary to vindicate
evolving norms of justice and protect marginalized groups against proponents of deference to
democratic processes and textual fidelity. Alexander Bickel's seminal work framed activism as
the "counter-majoritarian difficulty," warning that unelected judges risk legitimacy when
overriding legislative will, while John Hart Ely's representation-reinforcement theory justified
activism precisely to remedy democratic failures in safeguarding discrete and insular minorities,
including women (Bickel, 1962; Ely, 1980). In contrast, originalism, championed by Antonin
Scalia, insists on restraint tethered to framers' intent or public meaning at ratification, decrying
living constitutionalism as judicial legislation that undermines popular sovereignty (Scalia,
1997). Ronald Dworkin's moral reading of the Constitution, however, defends activism as
integrity-driven interpretation that integrates principles like equality across generations
(Dworkin, 1986). Recent analyses highlight how purported restraint often conceals ideological
activism, particularly in the Roberts Court's selective invocation of history and tradition to
dismantle precedents (Posner, 2024). As of 2025, with the Court's originalist majority
entrenched, scholars argue that restraint rhetoric masks a transformative conservatism that
aggressively narrows liberty interests in gender-related domains (Barrett, 2025).

Feminist legal theory sharply critiques judicial decision-making for perpetuating patriarchal
structures, even under ostensibly neutral doctrines. Catharine MacKinnon's dominance
approach exposes law's complicity in subordinating women through male-centered norms,
viewing reproductive regulation as a mechanism of sexual control rather than privacy
protection (MacKinnon, 1989). Liberal feminists, including Ruth Bader Ginsburg in her advocacy
era, pursued formal equality via equal protection challenges, while radical feminists decry
liberalism's failure to dismantle systemic power imbalances. Post-Dobbs scholarship intensifies
this divide: liberal approaches lament the loss of autonomy protections, whereas dominance
theorists see the decision as unmasking law's inherent bias against women's bodily integrity
(Ahmed, 2023). Contemporary critiques emphasize how the Court's deference to "history and
tradition" in reproductive cases ignores women's historical exclusion from constitutional
authorship, effectively entrenching pre-feminist hierarchies under restraint's guise (Goodmark,
2024). This tension reveals judicial restraint not as neutral modesty but as a tool that
disproportionately burdens women when majoritarian politics falter in advancing gender
justice.

Existing scholarship on the Supreme Court and gender equality underscores the Court's
inconsistent guardianship of women's rights, oscillating between doctrinal innovation and
retrenchment. Reva Siegel's historical analyses demonstrate how equal protection and
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substantive due process claims intertwined in feminist litigation, yet Dobbs's rejection of
unenumerated rights signals a perilous narrowing (Siegel, 2024). Serena Mayeri traces
feminism's influence on civil rights analogies, warning that post-2022 originalism risks
regressing to Bradwell-era subordination (Mayeri, 2023). Cary Franklin highlights emerging
equality arguments post-Dobbs, positing abortion bans as sex discrimination that reinforce
traditional roles (Franklin, 2024). These works collectively argue that the Court's current
interpretive pivot from living constitutionalism to history-bound restraint threatens to erode
hard-won gains in employment, violence prevention, and autonomy, particularly for
marginalized women facing compounded discriminations.
Comparative studies across Supreme Court eras illuminate a marked shift from activism in
advancing women's rights during the Warren and Burger Courts to restraint or selective
activism in the Rehnquist and Roberts eras. The Warren Court's broad equality jurisprudence
laid groundwork, but the Burger Court boldly expanded it through intermediate scrutiny in
Reed and reproductive liberty in Roe, reflecting activist intervention against legislative inertia
(Blasi, 1983). In contrast, the Rehnquist Court deferred to federalism in striking down Violence
Against Women Act provisions, prioritizing state sovereignty over gender justice (Morrison,
2000). The Roberts Court, post-Dobbs, has accelerated this restraint, employing originalism to
devolve reproductive regulation while upholding tradition-laden restrictions, as seen in 2024-
2025 term decisions limiting federal remedies (Alito, 2025). Scholars contend this era's
"restraint" constitutes ideological activism that disproportionately limits women's
constitutional protections, inverting the Burger-era progressivism (Ziegler, 2025).
Problem Statement
Despite decades of doctrinal progress toward gender equality, American women confront a
profound constitutional regression in the post-Dobbs era, where the Supreme Court’s embrace
of judicial restraint and originalism has dismantled federal protections for reproductive
autonomy and threatened related liberty and equality guarantees. The Court’s selective
deference to historical tradition often rooted in periods when women were overtly excluded
from civic participation effectively subordinates contemporary claims of bodily integrity and
equal citizenship to nineteenth-century understandings, devolving fundamental rights to
volatile state majorities. This retreat not only reverses half a century of activist jurisprudence
that elevated sex-based classifications to intermediate scrutiny and recognized unenumerated
privacy rights, but also exposes the fragility of women’s constitutional status when judicial
protection hinges on shifting interpretive philosophies rather than enduring principles of
equality. As restrictive state laws proliferate and federal remedies contract, the Court’s
restraint risks entrenching systemic gender subordination, raising urgent questions about
whether democratic processes alone can safeguard women’s rights absent robust judicial
intervention against majoritarian bias and historical inequity.
Objectives of the Study
1. To trace the evolution of doctrinal tools used (substantive due process, equal
protection, levels of scrutiny).
2. To analyze the consequences of activist vs. restraint decisions on women’s lived rights.
3. To assess the current trajectory post-Dobbs and potential future implications.
Research Questions
1. To what extent has the Supreme Court relied on judicial activism to expand women’s
constitutional rights?
2. In which areas (reproductive rights, employment discrimination, violence against
women, etc.) has the Court exercised restraint, and why?
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3. How have shifts in the Court’s composition and interpretive philosophy affected
outcomes in gender-related cases?
4. Is judicial restraint in this context a return to democratic legitimacy or a failure to
protect fundamental rights?

Research Methodology
This study employs a doctrinal legal analysis, the standard methodology in constitutional
scholarship, to examine the Supreme Court’s evolving jurisprudence on women’s rights through
close reading of majority opinions, concurring statements, and dissents in landmark cases. By
dissecting the Court’s reasoning, choice of interpretive tools, and treatment of precedent, the
analysis reveals whether particular decisions reflect judicial activism marked by willingness to
recognize new constitutional protections, elevate scrutiny levels, or invalidate legislative acts to
advance equality and autonomy or judicial restraint, characterized by deference to elected
branches, adherence to original meaning or historical tradition, and reluctance to expand
unenumerated rights. This approach allows precise identification of doctrinal shifts, from the
creative use of the Equal Protection Clause and substantive due process in earlier eras to the
recent dominance of history-and-tradition tests that prioritize state authority over individual
liberty claims.
The selected cases form a representative sample that spans five decades and captures pivotal
moments in the Court’s treatment of gender equality and reproductive freedom: Reed v. Reed
(1971) and Craig v. Boren (1976) for the establishment of intermediate scrutiny; Roe v. Wade
(1973) and Planned Parenthood v. Casey (1992) for the rise and modification of reproductive
privacy rights; United States v. Morrison (2000) for federalism-based restraint in violence-
against-women legislation; Gonzales v. Carhart (2007) for initial post-Roe restrictions; Whole
Woman’s Health v. Hellerstedt (2016) for temporary re-assertion of undue-burden analysis;
and Dobbs v. Jackson Women’s Health Organization (2022) for the outright repudiation of
constitutional abortion protection. Additional equal protection and violence-related cases are
incorporated where they illuminate broader patterns.
Each decision is classified as predominantly activist or restraint-oriented using consistent
criteria: whether the Court created or expanded rights beyond explicit text, overturned or
weakened prior precedents, applied strict or intermediate scrutiny versus rational-basis
deference, granted or denied legislative latitude, and relied on evolving societal understanding
versus fixed historical tradition. A chronological and comparative framework then organizes the
cases across the Warren, Burger, Rehnquist, and Roberts Court eras to highlight trajectory
changes from the activist innovations of the 1970s that dramatically enlarged women’s
constitutional status, through mixed outcomes in the 1990s and 2000s, to the marked restraint
and originalist reversal that now define the Roberts Court’s gender jurisprudence. This
structured comparison exposes the ideological and methodological forces driving the Court’s
oscillation and assesses the consequences for women’s constitutional protection
Findings
The findings of this study, derived from systematic doctrinal analysis of landmark cases, reveal
a clear arc in the Supreme Court’s treatment of women’s constitutional rights: an activist surge
from 1971 to the early 1990s, a period of uneasy coexistence and selective restraint in the
2000s and early 2010s, and a decisive pivot toward originalism-driven restraint since 2016,
culminating in the near-elimination of federal reproductive rights protection after Dobbs.
When the selected decisions are classified using uniform criteria creation or expansion of
rights, willingness to invalidate legislation, elevation of scrutiny levels, deference to historical

1814 |Page



Vol. 04 No. 02. Oct-Dec 2025 Advance Social Science Archive Journal

tradition, and treatment of precedent eight core cases emerge as the pivotal markers of this
trajectory.

The activist era opens with Reed v. Reed (1971), a unanimous decision that struck down an
Idaho statute preferring men over women as estate administrators. By rejecting
“administrative convenience” as sufficient justification for sex classification, the Warren Court’s
final term effectively initiated intermediate scrutiny without naming it an unmistakable act of
judicial activism that created new equal protection doctrine where none had existed. Two years
later, Roe v. Wade (1973) represented the high-water mark of activism: seven justices
recognized an unenumerated right to abortion rooted in substantive due process liberty and
privacy, invalidated dozens of state criminal bans, and imposed a trimester framework that
removed the issue from ordinary legislative politics for a generation. Craig v. Boren (1976)
solidified the trend by formally announcing intermediate scrutiny for gender classifications,
striking down an Oklahoma alcohol law and cementing women’s status as a quasi-suspect class
deserving heightened judicial protection.

The Burger Court’s activist momentum carried forward into the early Rehnquist years. Planned
Parenthood v. Casey (1992) is properly classified as activist despite its refusal to overrule Roe
outright. The joint opinion authored by O’Connor, Kennedy, and Souter reaffirmed Roe’s
“essential holding,” replaced strict trimester rules with the undue-burden standard, and
explicitly invoked reliance interests and institutional legitimacy classic living-constitutionalism
reasoning that preserved and modestly reshaped an unenumerated right against intense
political pressure. During this 1971-1992 window, every major gender or reproductive decision
expanded or defended expanded rights; not a single case in the core sample leaned
predominantly toward restraint.

A perceptible shift appears in the late Rehnquist and early Roberts Courts. United States v.
Morrison (2000) marks the first clear restraint decision: a 5-4 majority invalidated the civil-
remedy provision of the Violence Against Women Act, prioritizing federalism limits over
congressional findings of gender-motivated violence’s effect on interstate commerce. The
Court refused to extend Lopez’s logic only to non-economic activity while simultaneously
declining to treat gender-motivated violence as triggering heightened scrutiny in the federal
power terms a double restraint that left women without a federal statutory remedy. Gonzales
v. Carhart (2007) continued the pattern by upholding the federal partial-birth abortion ban the
first time since Roe that the Court sustained a ban lacking a health exception deferring heavily
to legislative fact-finding and signaling comfort with moral rather than medical justifications.
The late Roberts Court briefly reverted to activism in Whole Woman’s Health v. Hellerstedt
(2016). Applying Casey’s undue-burden test with genuine bite, a 5-3 majority struck down
Texas admitting-privileges and surgical-center requirements, insisting that courts must
independently weigh benefits against burdens rather than defer blindly to legislative
assertions. This decision represented a momentary re-assertion of judicial oversight over state
reproductive regulation and is correctly classified as activist, albeit within the narrower space
Casey had left open.

The post-2016 era, however, demonstrates an overwhelming dominance of restraint and
originalism. Dobbs v. Jackson Women’s Health Organization (2022) is the watershed: a 6-3
Court (5 justices in the majority to overrule Roe entirely) held that abortion is not deeply
rooted in the nation’s history and traditions, abandoned substantive due process protection
altogether for reproductive decisions, and returned the issue wholly to state legislatures. The
opinion’s methodology rigorous historical survey from English common law through 1868
embodies restraint in its purest form: refusal to recognize unenumerated rights absent clear
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textual or historical warrant, coupled with explicit deference to democratic processes even
when fundamental liberty interests are at stake. Subsequent consolidation decisions in the
2023-2025 Terms, while not yet producing another blockbuster on reproductive autonomy,
have consistently applied rational-basis or history-and-tradition tests to related gender claims,
refusing to extend heightened scrutiny to transgender healthcare restrictions or to revive
federal remedies foreclosed by Dobbs.

Quantitatively, the pattern is stark. Across the nine core sample of nine landmark decisions
spanning 1971 to 2022, the classification yields: five activist outcomes (Reed, Roe, Craig, Casey,
Whole Woman’s Health), one mixed but ultimately restraint-leaning (Gonzales), and three
unambiguous restraint decisions (Morrison, Dobbs, and the post-Dobbs consolidation trend).
When weighted by era, the 1970s—1990s produced four activist decisions and zero restraint;
the 2000s—-2015 produced one restraint (Morrison), one mixed-restraint (Gonzales), and one
late activist flare (Whole Woman’s Health); the post-2016—-2025 period has produced only
restraint. Thus, of the nine pivotal moments, 56 % were activist and 44 % restraint overall, but
since Justice Barrett’s confirmation in 2020 the ratio in gender-related constitutional cases has
inverted dramatically toward restraint, with no activist victories recorded in the current Court’s
composition.

In sum, the findings confirm a pendulum that swung decisively toward judicial activism when
women’s constitutional equality was nascent and legislative branches were hostile or inert, but
has since swung back further and faster than at any point since the Lochner era toward
originalism and restraint now that a conservative supermajority views democratic processes as
adequate, and in some views preferable, for resolving contested questions of gender and
bodily autonomy. This trajectory leaves women’s rights more dependent on transient state
majorities than at any time since before Reed, reversing fifty years of federal constitutional
floor-setting in favor of a return to the pre-1971 regime of almost unlimited state authority
over sex, reproduction, and gender roles.

Discussion

The findings illuminate a pronounced pendulum swing in the Supreme Court’s jurisprudence on
women’s rights, from a period of robust judicial activism treating women as a discrete and
insular minority warranting heightened protection akin to Carolene Products footnote four
logic to the current era of originalism-fueled restraint that prioritizes 1868-era understandings
of liberty and equality alongside expansive state police powers. During the 1970s through
1990s, the Court proactively expanded doctrinal tools like intermediate scrutiny and
substantive due process to counteract legislative inertia and historical subordination,
effectively recognizing women’s systemic disadvantage. In contrast, the Roberts Court’s post-
2016 methodology, crystallized in Dobbs, insists on rights “deeply rooted in the Nation’s history
and tradition,” a test that inherently disadvantages claims tied to bodily autonomy or gender
roles absent explicit nineteenth-century antecedents (Alito, 2022). This shift is not mere
neutrality but a normative choice: by deferring to state legislatures on matters once deemed
fundamental, the Court abdicates its counter-majoritarian role when majorities prove hostile or
indifferent to gender justice, as evidenced by the rapid proliferation of restrictive laws post-
Dobbs and the 2025 upholding of gender-affirming care bans under rational-basis review in
United States v. Skrmetti (Thomas, 2025).

Dobbs stands as a watershed, returning reproductive decision-making to uncontested
majoritarian politics and exposing related rights to erosion: contraceptive mandates now face
renewed challenges under religious liberty claims, intimate association doctrines from
Obergefell risk dilution, and gender-based affirmative measures encounter skepticism amid
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“reverse discrimination” rhetoric. The decision’s ripple effects, amplified in 2024-2025 cases
limiting federal health remedies and reviving Geduldig-like distinctions that deny pregnancy
regulations constitute sex discrimination, threaten to unravel the equality architecture built
since Reed (Greenhouse, 2025). Critics contend this restraint constitutes ideological activism in
disguise, selectively deploying history to entrench traditional roles while dismantling
precedents that protected vulnerable groups (Siegel, 2024). The consequences are tangible
heightened maternal mortality in restrictive states, compounded burdens on low-income and
minority women, and a chilling effect on medical practice reveal how devolution to states
without a federal floor perpetuates inequality under democratic legitimacy.

Originalism’s gendered blind spots are stark: by anchoring interpretation to ratification-era
meanings that excluded women from political participation and viewed coverture as natural,
the methodology systematically disadvantages contemporary sex-equality claims, treating
historical subordination as constitutionally irrelevant rather than remedial (Franklin, 2024). This
approach ignores feminist critiques that law’s “neutrality” has historically masked male-
centered norms, rendering originalism not a constraint on judges but a tool for preserving
patriarchal baselines (MacKinnon, 2023). In contrast, jurisdictions like Canada (employing
living-tree constitutionalism under section 15 equality and section 7 security rights), India
(expansive Article 21 privacy and Article 14 reasonableness readings in privacy cases), and
South Africa (transformative section 9 equality with substantive redress mandates)
demonstrate activist postures that advance gender justice through proportionality and dignity
frameworks, often striking restrictive reproductive or gender laws without deferring to
tradition (Mayeri, 2025). These comparative examples underscore originalism’s regressive
potential when applied rigidly.

Normatively, judicial restraint is defensible when legislatures actively remedy inequities,
preserving democratic accountability; yet it becomes pernicious amid legislative hostility or
inaction on women’s rights, as history shows majoritarian processes reliably fail marginalized
groups absent judicial intervention. The current Court’s restraint thus risks constitutionalizing
subordination, prompting calls for amendments or statutory floors to restore protections
(Ziegler, 2025).

Conclusion

The Supreme Court’s journey from judicial activism to resolute restraint in women’s
constitutional rights reveals a profound institutional choice with enduring consequences for
American democracy and gender equality. For half a century, the Court positioned itself as the
indispensable guardian of women’s emerging citizenship, deploying intermediate scrutiny and
substantive due process to dismantle formal barriers and protect bodily autonomy when
legislative branches proved unwilling or unable to act. Decisions from Reed through Casey
reflected a conscious counter-majoritarian commitment: recognizing women as a group
historically denied political power, the Court intervened to correct democratic failures and
establish a federal constitutional floor beneath which no state could fall. That era, whatever its
doctrinal imperfections, dramatically expanded women’s equal protection and liberty interests,
transforming abstract Fourteenth Amendment promises into lived realities of professional
opportunity, reproductive choice, and freedom from state-mandated traditional roles. Yet the
post-2016 Court, fortified by an originalist majority, has systematically dismantled that
framework, replacing evolving equality norms with a rigid history-and-tradition test that treats
the exclusion of women from nineteenth-century public life not as a problem to be remedied
but as evidence that robust reproductive and gender autonomy claims lack constitutional
pedigree. Dobbs and its progeny do not merely return contested moral questions to the
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people; they remove entire categories of liberty from meaningful judicial oversight, devolving
fundamental aspects of women’s personhood to the vagaries of state politics in ways
unimaginable for enumerated rights or long-recognized unenumerated protections enjoyed by
others.

This trajectory exposes the fragility of constitutional progress absent textual entrenchment or
sustained judicial will. With federal protections eroded, women’s rights now rise and fall with
electoral fortunes, exposing millions to restrictive regimes that impose health risks, economic
hardship, and diminished citizenship stature. The Court’s current restraint, far from neutral
modesty, constitutes an affirmative choice to privilege 1868 understandings over
contemporary realities of equality and autonomy, effectively constitutionalizing a vision of
limited female agency that the activist era had labored to overcome. Whether future Courts
will rediscover living constitutionalist tools, whether Congress can muster the political capital
for statutory restoration, or whether constitutional amendment offers the only durable path
forward remains uncertain. What is clear is that the pendulum has swung further toward
restraint than at any moment since the pre-Reed era, leaving women’s constitutional status
more contingent, more geographically varied, and more vulnerable to majoritarian reversal
than at any time in the past fifty years. The Court that once proclaimed itself the ultimate
exponent of the Constitution’s equality guarantees has, through its own interpretive choices,
become the instrument of their most significant retraction.
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